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How a “Rules- Based Approach” 
Could Improve the South China 
Sea Situation
Jonathan G. Odom1

Many nations have interests in the South China Sea. Among these national interests are 
the freedom of navigation, a respect for international law, the security and stability 

of the region, and unimpeded commerce and economic development.2 History has taught 
us that these interests cannot be taken for granted and that peace and stability are not a 
foregone conclusion. Without the established international legal order and the security 
efforts of the United States and other nations since World War II, the past 60- plus years of 
stability and amazing prosperity in East Asia could not have happened. Unfortunately, the 
unresolved disputes in the waters of East Asia among the nations bordering the South China 
Sea put the interests of those nations and other nations at risk. Looking ahead, the interna-
tional community must be both deliberate and vigilant in preserving these interests.

Much has been said about the importance of a “rules- based approach” to resolving 
these international disputes and reducing the risks that arise from them.3 Truth be told, 
there is not a single rule of international law or international norm that will solve all of 

1. The views presented are those of the author and do not necessarily represent the offi  cial policy or 
position of the U.S. government, the Department of Defense, or any of its components.

2. Scot Marciel, “Maritime Issues and Sovereignty Disputes in East Asia” (statement before the Subcom-
mittee on East Asian and Pacifi c Affairs, Senate Foreign Relations Committee, Washington, DC, July 15, 2009), 
 http:// www .state .gov /p /eap /rls /rm /2009 /07 /126076 .htm; Hillary Clinton, comments in Hanoi, Vietnam, July 23, 
2010,  http:// m .state .gov /md145095 .htm; President Barack Obama, press conference with President Hu Jintao of 
the People’s Republic of China, January 19, 2011,  http:// www .whitehouse .gov /the -press -offi  ce /2011 /01 /19 /press 
-conference -president -obama -and -president -hu -peoples -republic -china; Hillary Clinton, “Clinton Statement on 
South China Sea,” July 23, 2011,  http:// iipdigital .usembassy .gov /st /english /texttrans /2011 /07 /20110723125330su0 
.9067433 .html ?distid=ucs #axzz35mQYkXpq; Patrick Ventrell, “South China Sea,” press statement, August 3, 
2012,  http:// www .state .gov /r /pa /prs /ps /2012 /08 /196022 .htm; Daniel R. Russel, “Maritime Disputes in East Asia” 
(testimony before the  House Committee on Foreign Affairs Subcommittee on Asia and the Pacifi c, February 5, 
2014),  http:// www .state .gov /p /eap /rls /rm /2014 /02 /221293 .htm .

3. For a use of the phrase rules- based approach by a se nior U.S. offi  cial when discussing how to resolve the 
South China Sea disputes, see Russel, “Maritime Disputes.” For a use of the phrase by a se nior offi  cial of another 
nation’s government, see Philippines Embassy to the United States, “Aquino to Pust for Rules- Based Mechanism 
in ASEAN to Settle West Philippine Sea Issue,” press release, September 10, 2013,  http:// www .philippineembassy 
-usa .org /news /3586 /300 /Aquino -to -push -for -rules -based -mechanism -in -ASEAN -to -settle -West -Philippine -Sea 
-issue /d ,phildet /.
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these problems or mitigate all of these risks. Instead there is a patchwork of rules and 
norms that could help address different aspects of the matter. This paper will highlight 
some of the specifi c ways a rules- based approach could improve the South China Sea 
situation.

Categorization of Claims
One way a rules- based approach could improve the South China Sea situation is by ensur-
ing all nations understand the importance of properly categorizing the claims and the 
disputes arising from them.

Generally there are two types of claims in the maritime domain that can lead to 
international disputes. First, competing territorial and maritime claims, and, second, 
excessive maritime claims. A competing claim arises when two or more nations assert 
either sovereignty over the same land feature or sovereignty, sovereign rights, or juris-
diction over the same area of water space. An excessive maritime claim arises when a 
coastal nation asserts sovereignty or jurisdiction, or otherwise restricts the activities of 
the vessels and aircraft of other nations in waters or airspace in excess of what interna-
tional law permits.4

It is important to recognize the different nature of these two types of claims in the 
maritime domain because there are two distinct bodies of international law that apply. 
More specifi cally, competing territorial claims are governed by the body of international 
law known as the law of sovereignty, which is refl ected in a series of judicial and arbitral 
decisions.5 On the other hand, competing maritime claims and excessive maritime claims 
are subject to the body of law known as the international law of the sea, which is refl ected 
in UNCLOS.6

Likewise, it is important to recognize the different nature of these two types of 
claims because individual nations might have different national policies. For example, 
some have accused the United States of taking sides in the South China Sea.7 These com-
plaints, however, fail to understand that different U.S. policies are simultaneously at play 
within the maritime domain, depending on the category of the claims. For competing 

4. J. Ashley Roach and Robert W. Smith, Excessive Maritime Claims, 3rd ed. (Leiden: Martinus Nijhoff, 
2012), 17.

5. For a discussion of the customary law of territorial sovereignty and the series of decisions by interna-
tional tribunals and arbiters, see Ian Brownlie, Principles of Public International Law, 8th ed. (Oxford: Oxford 
University Press, 2013), 203– 252.

6. UNCLOS, December 10, 1982, 1833 U.N.T.S. 397. The United States is not a party to the UNCLOS, but consid-
ers many of its provisions to refl ect customary international law. See Ronald Reagan, “United States Oceans 
Policy” (statement, March 10, 1983),  http:// www .state .gov /documents /organization /143224 .pdf; White  House, 
“National Strategy for the Arctic Region,” May 10, 2013,  http:// www .whitehouse .gov /sites /default /fi les /docs /nat 
_arctic _strategy .pdf. For competing maritime claims of territorial sea, see UNCLOS, art. 15. For competing 
maritime claims of EEZs, see UNCLOS, art. 74. Maritime claims of coastal nations must conform to UNCLOS. 
See UNCLOS, art. 21(1).

7. “U.S. Should Honor Commitment of Taking No Sides on Asia- Pacifi c Maritime Disputes: Chinese Envoy,” 
Xinhua, April 5, 2014,  http:// news .xinhuanet .com /english /china /2014 -04 /05 /c _133240644 .htm .
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territorial claims over islands and overlapping maritime claims, one U.S. policy applies. 
Specifi cally the United States elects to not take sides on the ultimate issue of sovereignty 
in competing claims to which the United States is not a party.8 For excessive maritime 
claims, however, there is a separate and distinct U.S. policy that applies. Specifi cally the 
United States has a long- standing Freedom of Navigation Policy and Program,9 through 
which it diplomatically and operationally challenges10 excessive maritime claims as-
serted by coastal nations in order to preserve all of the rights, freedoms, and uses of the 
sea and airspace recognized in international law.11 In this latter category of claims, 
the United States does take a side— it sides with the maritime regime based on interna-
tional law.12

In summary, if the claims in the South China Sea and the disputes arising from 
those claims are properly categorized, this will help individual nations and the interna-
tional community as a  whole effectively to apply the appropriate international rules and 
norms.

Clarity of Claims
A second way a rules- based approach can improve the South China Sea situation is by 
promoting the clarity of territorial and maritime claims.

On this issue, it is important to understand that the international legal order is 
generally a consent- based regime. For example, the source of international law known 
as conventional law acknowledges the principle of “free consent,”13 and it generally 
renders treaties and agreements void or voidable if they  were negotiated and concluded 
in error,14 through fraud,15 through corruption,16 or by coercion.17 Similarly for the 
unwritten source of international law known as customary law, the prerequisite of 
consent by individual nations is also present but manifests itself in a different way in 

 8. Russel, “Maritime Disputes.”
 9. For a description of the program, see U.S. Department of State, “Freedom of Navigation (FON) Program,” 

August 2, 2014,  www .state .gov /e /oes /ocns /opa /maritimesecurity /.
10. For an unclassifi ed summary of diplomatic and operational challenges of excessive maritime claims, 

or ga nized by coastal state, see U.S. Department of Defense, Maritime Claims Reference Manual (Washington, DC: 
Department of Defense, 2005),  http:// www .jag .navy .mil /organization /code _10 _mcrm .htm. For a year- by- year 
summary of freedom of navigation assertions by U.S. forces, see U.S. Department of Defense, “Annual Freedom 
of Navigation (FON) Reports,” August 2, 2014,  http:// policy .defense .gov /OUSDPOffi  ces /FON .aspx .

11. Russel, “Maritime Disputes.”
12. Ibid.
13. Vienna Convention on the Law of Treaties, preamble, May 23, 1969, 1155 U.N.T.S. 331,  http:// treaties .un 

.org /doc /Publication /UNTS /Volume %201155 /volume -1155 -I -18232 -English .pdf. The United States is not a party 
to the Vienna Convention on the Law of Treaties, but it considers many of its provisions to refl ect customary 
international law. See U.S. Department of State, “Vienna Convention on the Law of Treaties,” August 2, 2014, 
 http:// www .state .gov /s /l /treaty /faqs /70139 .htm .

14. Vienna Convention, art. 48.
15. Ibid., art. 49.
16. Ibid., art. 50.
17. Ibid., arts. 51– 52.
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the required element of opinio juris sive necessitatis.18 Additionally, the principle of 
consent in customary international law is refl ected in the concept of the “per sis tent 
objector.”19

In the context of international law and the maritime domain, the concept of consent is 
manifested in an element of “acquiescence” by other nations. Consider the special circum-
stance of an historic bay, which is recognized in customary international law. A nation may 
claim an historic bay only if three criteria are satisfi ed.20 Of note, the third prerequisite of 
“acquiescence” to qualify as a historic bay reinforces the principle of consent by nations. 
Similarly in competing territorial and maritime claims, international tribunals and arbi-
ters have routinely considered, as a legal factor, whether one claimant has acquiesced in 
another claimant’s effective occupation and control for a period of time.21 In short, if 
evidence of acquiescence by other nations does not exist, then the ability of a claimant 
state to prove these claims is problematic.

This brings us to another point worth recognizing about the legal concept of consent. 
Whether we are talking domestic jurisprudence on matters of contract law or criminal law, 
or we are looking at relations between nations in international law, true consent provided 
by a party or participant assumes that the consent was informed consent. For example, in 
conventional law a party consents to a matter only if the party knows the material facts 
and circumstances of that matter22 and voluntarily agrees to enter the legal relationship 
with another party.23

Given this principle of consent, a problem can arise in territorial and maritime dis-
putes between nations if a state does not clarify the nature of its claims in the maritime 

18. It is not enough to look solely at the actions of states that collectively form state practice; the system 
also requires consideration of the purpose or intent of those state actions. The required element of opinio juris 
sive necessitatis shows that the reason why a state takes a par tic u lar action can be extremely signifi cant in the 
eyes of international law. Specifi cally actions that are taken by an individual state under “a sense of legal 
obligation” must be distinguished from some actions that are taken by a state for some other reason, such as a 
matter of courtesy or habit. See North Sea Continental Shelf, Judgment, I.C.J. Reports 1969 (The Hague: Interna-
tional Court of Justice, 1969), 3,  http:// www .icj -cij .org /docket /fi les /52 /5561 .pdf .

19. Under this well- recognized concept, an individual state may opt out of the formation of a rule of 
customary law, so long as that state demonstrates its per sis tent objection to that practice. For a discussion of the 
per sis tent objector concept, see Brownlie, Principles of Public International Law, 11.

20. The three prerequisites are (1) a coastal state must demonstrate an “effective exercise of sovereignty” 
over the waters as internal waters; (2) the coastal state must demonstrate that this exercise of authority in the 
waters has been continuous “during a considerable time so as to have developed into a usage”; and (3) the 
coastal state must demonstrate that the claim has received the “general toleration” or “acquiescence” of other 
states. If any of these criteria are not satisfi ed, the coastal state lacks a legitimate basis under international law 
to assert a claim of historic waters. See “Juridical Regime of Historic Waters, Including Historic Bays, Document 
A/CN.4/143: Study Prepared by the Secretariat,” in Yearbook of the International Law Commission 1962 (New 
York: United Nations, 1964), 2:2,  http:// legal .un .org /ilc /publications /yearbooks /Ybkvolumes(e) /ILC _1962 _v2 _e 
.pdf; Robin R. Churchill and Vaughan Lowe, The Law of the Sea, 3rd ed. (Manchester: Manchester University 
Press, 1999), 43– 44; U.S. Department of the Navy et al., The Commander’s Handbook on the Law of Naval Operations, 
July 2007 ed. (Quantico, VA: Department of the Navy, 2007), 1– 5,  https:// www .usnwc .edu /getattachment /a9b8e92d 
-2c8d -4779 -9925 -0defea93325c /.

21. Delimitation of the Maritime Boundary in the Gulf of Maine Area (Canada v. United States), 1984 I.C.J.
22. Vienna Convention, arts. 48– 49.
23. Vienna Convention, arts. 51– 52.
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domain and thereby prevents other nations from providing their informed consent. In the 
South China Sea disputes, the United States has called upon all the claimants to clarify 
their claims.24

A noteworthy example of problems arising from an ambiguous claim is the nine- dash 
line that China draws in the South China Sea.25 Is the nine- dash line a territorial claim (i.e., 
a line of allocation claiming sovereignty over the land features within line)? Or is the 
nine- dash line a maritime claim (i.e., a claim asserting sovereignty, sovereign rights, and 
jurisdiction for all of the waters within the line)?

The international community needs to know what China is specifi cally claiming with its 
nine- dash line, as it can then apply the appropriate body of international law to the situation. 
If the line merely represents a line of allocation to the land features contained therein, then 
the international law of sovereignty is what would apply. However, if the line represents 
anything other than a line of allocation (i.e., it represents a maritime claim to special status of 
all of the waters contained within the lines), then the international law of the sea would apply.

On the matter of competing territorial claims, the lack of clarity on the meaning of 
China’s nine- dash line is also problematic, but in a different way. We have repeatedly 
heard voices in China claim that it has an “indisputable” claim in the South China Sea,26 
and other nations did not challenge China’s drawing of the nine- dash line.27 But in my 
personal opinion, it is highly suspect for any coastal nation to assert that its claim has not 
been disputed or challenged by other nations, or that its claims are “indisputable,” when 
the coastal nation has never actually clarifi ed the precise nature of its claim.28 Thus it is no 
surprise that nations, including claimants and nonclaimants alike,29 have called upon 
China to clarify the meaning and legal basis of its nine- dash line.

In summary, each South China Sea nation should be clear about what specifi cally it is 
claiming and the basis under international law for its claims.

Conformity of Claims
A third way a rules- based approach could improve the South China Sea situation is by 
promoting the conformity of maritime claims with international law.

24. Marciel, “Maritime Issues”; Clinton, “Clinton Statement on South China Sea.”
25. Letter from Permanent Mission of the PRC to H.E. Mr. Ban Ki- Moon, Secretary- General, United Nations, 

May 7, 2009,  http:// www .un .org /depts /los /clcs _new /submissions _fi les /mysvnm33 _09 /chn _2009re _mys _vnm _e .pdf .
26. Ibid.
27. Li Jinming, “Behind the Dotted Line on the Chinese Map of the South China Sea,” China and International 

Relations 1, no. 4 (November– December 2012), 22,  http:// www .cicir .ac .cn /UploadFile /fi les /20130717113402647 .pdf .
28. Shicun, Solving Disputes, 77– 83.
29. Permanent Mission of the Republic of Indonesia, “Letter to the United Nations to the Secretary General 

of the United Nations,” July 8, 2010; Singapore Ministry of Foreign Affairs, “MFA Spokesman’s Comments in 
Responses to Media Queries on the Visit of Chinese Maritime Surveillance Vessel Haixun 31 to Singapore,” June 
20, 2011; Raju Gopalakrishnan, “Singapore Asks China to Clarify Claims on S.China Sea,” Reuters, June 20, 2011; 
Marciel, “Maritime Issues”; Russel, “Maritime Disputes.”
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Coastal nations may enact national laws and regulations governing their respective 
maritime zones. Those national legal authorities, however, must fi t within the rights and 
jurisdiction afforded to coastal nations under the international law of the sea.30 In fact, 
UNCLOS specifi cally uses the phrase “in conformity with this Convention” or words to that 
effect on at least 11 occasions as a prerequisite for laws and regulations of a coastal nation 
that must be followed by other nations.31 If a coastal state asserts one or more claims in its 
maritime zones that are inconsistent with the legal regime refl ected in the convention, then 
those excessive maritime claims could impede the rights, freedoms, and uses of the sea and 
airspace by other nations under the same body of international law.

Unfortunately several of the coastal nations bordering the South China Sea have en-
acted national laws or regulations through the years establishing maritime claims that are 
not in conformity with the international law of the sea. These include Vietnam,32 
Malaysia,33 the Philippines,34 and China.35

The good news is that at least two of these South China Sea nations have recently been 
engaged in a pro cess of “getting their legal  house in order” when it comes to national 
maritime claims. The Philippines has moved away from its long- claimed box of historical 
internal waters to instead codify its legitimate status as an archipelagic state under UN-
CLOS.36 In 2012, Vietnam enacted a comprehensive national maritime law, which reformed 
some (but not all) of its excessive maritime claims that have long been inconsistent with 
the international law of the sea.37 These noble efforts by two of the South China Sea claim-
ants should be applauded by the international community, as the Philippines and Vietnam 
demonstrate a warming respect for international law and freedom of navigation.

The bad news, however, is that China has established and maintains a regime of exces-
sive maritime claims that is the most comprehensive among the nations bordering the 
South China Sea. In fact, China is one of only a few nations in the entire world that has 

30. UNCLOS, arts. 2, 21 (1), and 34 (2).
31. Ibid., arts. 19 (1), 21 (1), 24 (1), 41 (1), 69 (1), 70 (1), 73 (1), 240(d), 254 (3), 256, and 257.
32. U.S. Department of Defense, “Vietnam,” in Maritime Claims Reference Manual.
33. Ibid., “Malaysia.”
34. Ibid., “Philippines.”
35. Ibid., “China.”
36. In April 2009, the Philippines enacted a national law that defi ned the baselines in conformity with its 

status as an archipelagic state. See Republic Act No. 9522 (An Act to Amend Certain Provisions of Republic Act 
No. 3046, as Amended by Republic Act No. 5446, to Defi ne the Archipelagic Baselines of the Philippines, and for 
Other Purposes), in Law of the Sea Bulletin 70 (New York: United Nations, 2009),  http:// www .un .org /Depts /los /doa 
los _publications /LOSBulletins /bulletinpdf /bulletin70e .pdf. The Philippines has also considered legislation to 
establish archipelagic sea lanes within its archipelagic waters. See The Philippines Archipelagic Sea Lanes Act, 
Senate Bill No. 159, July 1, 2013,  http:// www .senate .gov .ph /lis /bill _res .aspx ?congress=16 & q=SBN -159 .

37. On June 21, 2012, Vietnam’s National Assembly enacted the Vietnam Maritime Law. To date, an offi  cial 
En glish translation of that law has not been published and a copy of the law has not been posted on the United 
Nations’ Maritime Delimitation database website. However, some provisions have been discussed by Viet nam-
ese offi  cials with media organizations. See “Foreign Minister Pham Binh Minh Clarifi es Content of Vietnam 
Maritime Law,” Vietnam Government Web Portal, June 26, 2012. The United States continues to consider some 
of these maritime claims to be inconsistent with international law and has challenged those excessive mari-
time claims diplomatically and operationally. See U.S. Department of Defense, “Vietnam.”
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what this author calls a “full  house” of excessive maritime claims.38 That is, China has 
established one or more excessive maritime claims in each of its maritime zones.39 And 
assuming that China intends for its nine- dash line to refl ect a maritime claim to all of the 
waters contained therein, it, too, would be an excessive maritime claim.40 Worse yet, unlike 
the Philippines and Vietnam, China exhibits no intent to change any of its excessive mari-
time claims to conform with the legal regime refl ected in UNCLOS. In fact, rather than 
reforming any of its excessive maritime claims, China has actually added excessive mari-
time claims in recent years.41 Given this negative trend, there is also concern that China 
might enact additional excessive maritime claims in the future, such as straight baselines 
around the Spratly Islands.

In summary, the South China Sea nations should ensure their national maritime claims 
are fully in conformity with the international law of the sea.

Critical Dates
A fourth way a rules- based approach could improve the South China Sea situation is by 
acknowledging that assertive actions have no legal effect of bolstering territorial claims.

In situations involving competing territorial claims, the existing international legal order 
does not have a strict rule or test on which claimant should prevail in a par tic u lar case. 
Instead international law recognizes “the acquisition (or attribution) of territory generally 
requires that there be: an intentional display of power and authority over the territory, by 
the exercise of jurisdiction and state functions, on a continuous and peaceful basis.”42

What is equally important to note, however, is how international law addresses recent 
actions by a claimant. Specifi cally, when evaluating the relative worth of competing terri-
torial claims, the existing international legal order deliberately does not recognize recent 
actions taken by a claimant. By “recent,” I mean actions taken by a claimant after the 
“critical date.” The ICJ has described this concept of a critical date as the point in time when 

38. Only six other nations in the world have a “full  house” of excessive maritime claims: Bangladesh, 
Burma (Myanmar), India, Iran, North Korea, and Pakistan. See U.S. Department of Defense, Maritime Claims 
Reference Manual.

39. In par tic u lar, China has the following excessive maritime claims: improperly drawn straight baselines 
along its entire mainland coast (including the portion bordering the South China Sea) resulting in excessive 
internal waters; improper baselines around two of its claimed island groups (the Paracel Islands and Senkaku 
Islands); unlawful restrictions on the right of innocent passage of foreign vessels; unauthorized security 
jurisdiction in its contiguous zone; and unlawful restrictions on non- resource activities by other nations in and 
over its EEZ. See U.S. Department of Defense, “China.”

40. Russel, “Maritime Disputes.”
41. Statement of the Government of the People’s Republic of China On the Baselines of the Territorial 

Sea of Diaoyu Dao and Its Affi  liated Islands, September 10, 2012,  http:// www .un .org /Depts /los /LEGISLATION 
ANDTREATIES /PDFFILES /DEPOSIT /chn _mzn89 _2012 _e .pdf. In 2013, the United States diplomatically protested 
China’s straight baseline claim around the Diaoyu Islands as an excessive maritime claim under international 
law. See U.S. Department of Defense, “China.”

42. United Nations, Reports of International Arbitral Awards (RIAA), Territorial Sovereignty and Scope of the 
Dispute (Eritrea v. Yemen), vol. 22, 209 (October 9, 1998),  http:// legal .un .org /riaa /cases /vol _XXII /209 -332 .pdf .
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the dispute between two or more claimants has “crystallized.”43 This critical date will vary 
based upon the unique facts of each case. Regardless of when the actual critical date is for a 
dispute, the ICJ has concluded that actions taken by a claimant after the critical date when the 
dispute arose are deemed to be “meaningless” if those actions are taken “strictly with the aim 
of buttressing those claims”44 or  were “undertaken for the purpose of improving the legal 
position” of the claimant.45 This conclusion of law by the ICJ makes sense because, otherwise, 
the obligation in the existing international legal order for claimants to resolve their territo-
rial and maritime disputes “by peaceful means” would be undermined by the risk of asser-
tive actions of claimants spiraling out of control and escalating into an armed confl ict.46

For the territorial disputes in the South China Sea, I will not presume to possess the 
subject matter expertise to assess when, specifi cally, is the “critical date” for each of these 
disputes. Yet any reasonable observer would acknowledge that those “critical dates” are all 
clearly sometime in the past.

Therefore, in assessing the ongoing actions by claimants in the South China Sea, it is impor-
tant for all nations, including the claimant states, to understand that any assertive actions by 
a claimant have no effect when it comes to improving its legal claims to the land features and 
water space. Such “unilateral acts”47 risk violating a claimant’s legal obligation to resolve its 
international disputes by peaceful means.48 Worse yet, a continuous series of such unilateral 
acts could tilt the international legal order away from the rules- based approach that most 
nations would favor toward a power- based approach that would undermine regional stability.

To reduce the risk of escalation caused by these types of assertive actions, the United 
States has recently encouraged the claimants to “identify the kind of behavior that they 
each fi nd provocative when others do it, and offer to put a voluntary freeze on those sorts 
of actions on the condition that all the other claimants would agree to do so similarly.”49

In summary, the South China Sea nations should refrain from assertive unilateral 
actions and insist that all other claimants do the same.

Courts
A fi fth way a rules- based approach could help to improve the South China Sea situation is 
through the claimants collectively giving serious consideration to submitting the compet-
ing territorial claims and overlapping maritime claims to an international court for dis-
pute resolution.

43. Sovereignty over Pulau Ligitan and Pulau Sipadan (Indonesia v. Malaysia), 2002 I.C.J., para. 135.
44. Case Concerning Territorial and Maritime Dispute between Nicaragua and Honduras in the Ca rib be an 

Sea (Nicaragua v. Honduras), 2007 I.C.J. 659, para. 114 (October 8).
45. Sovereignty over Pulau Ligitan, 2002 I.C.J., para. 135.
46. UNCLOS, art. 279.
47. Russel, “Maritime Disputes.”
48. United Nations Charter, 1945, art. 2(3).
49. Daniel R. Russel, “Regional Telephone Conference, Rangoon, Myanmar, June 10, 2014,”  http:// www .state 

.gov /p /eap /rls /rm /2014 /06 /227412 .htm .
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Let us fi rst acknowledge the nature of these competing claims and the resulting dis-
putes. First, sovereignty over land territory is not a legal status that can be shared between 
two or more nations. Second, the disputes in the South China Sea do, in fact, exist between 
the claimant states, whether those nations want to admit it or not.50 Third, each claimant 
appears equally convinced of its claims to sovereignty over the territory, often using the 
phrase “indisputable sovereignty.”51

For the territorial disputes in the South China Sea, there have been repeated calls for 
the claimants to resolve these disputes by peaceful means.52 Two ways to resolve interna-
tional disputes by peaceful means are by negotiations between the claimants and by 
third- party forums (e.g., international tribunals or arbitration). To date, the only peace-
ful means that all of the claimants have attempted is negotiation. Negotiations remain a 
legitimate means of dispute resolution and the claimants should continue to pursue that 
option.

At the same time, however, I personally fi nd it diffi  cult to imagine that any claimant 
will ever persuade any other at a negotiating table to accept its position when each of them 
believes they have “indisputable sovereignty.” Can anyone reasonably expect that one 
claimant will ever put forth a certain amount of information or evidence, or make some 
convincing argument, that will change the national position of another? Even in the re-
mote chance that one claimant was able to persuade another to accept its position, that 
negotiated settlement would not be binding on other South China Sea claimants who also 
assert claims to the exact same territory (e.g., the Spratly Islands). For these reasons, I 
personally believe that submitting the competing territorial claims and overlapping mari-
time claims in the South China Sea to a third- party dispute resolution forum might be the 
only realistic way to resolve the disputes in a peaceful fashion.

The posture of the claimants on considering the use of such third- party forums is 
mixed. The Philippines has demonstrated its support for using such forums, as refl ected in 
its pending arbitration case “with respect to the dispute with China over the maritime 
jurisdiction of the Philippines in the West Philippine Sea.”53 Vietnam has recently made 
overtures that it might also consider submitting the disputes to a third- party forum for 
resolution.54 Yet China has remained steadfast in its absolute opposition to using such 
third- party forums for any of its competing territorial claims.55

50. Ibid.
51. John Pomfret, “Beijing Claims ‘Indisputable Sovereignty’ over South China Sea,” Washington Post, July 

31, 2010,  http:// www .washingtonpost .com /wp -dyn /content /article /2010 /07 /30 /AR2010073005664 .html; Quang 
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Although China might have the legal right in territorial disputes to not submit them to a 
third- party forum, such as an international tribunal, the question is: should China, as a 
matter of national policy, reconsider its absolute position of never doing so? Deciding to 
seek the use of an international arbitration to resolve a dispute is not “against morality and 
the basic rules of international relations,”56 as some voices in China have argued. To the 
contrary, the use of international tribunals and arbitration is a legitimate, peaceful means 
to resolve such disputes.57 In fact, China apparently believes that such international tribu-
nals are legitimate forums; otherwise, China would not support those tribunals by man-
ning them with Chinese jurists, such as Judge Xue Hanqin on the International Court of 
Justice58 and Judge Zhiguo Gao on the International Tribunal for the Law of the Sea.59

These disputes of competing territorial and maritime claims are not unpre ce dented in 
the community of nations, as there is substantial international jurisprudence on similar 
matters. These international tribunals and arbiters have extensive experience in helping to 
resolve these types of international disputes, including disputes involving multiple 
claimants.60

In summary, given the multi- claimant nature of the South China Sea disputes and the 
“indisputable” posture of the claimants, they should give serious consideration to submit-
ting these disputes to a third- party forum for resolution.61

Collision Prevention
A sixth way a rules- based approach could improve the South China Sea situation is by 
reducing the risk of collisions between vessels operating in those waters.

This point is not focused on the actual disputes over competing territorial and maritime 
claims, but rather on some of the incidental behavior at sea arising while those disputes 
remain unresolved.

It is important to recognize the full breadth of the body of international law governing 
activities in the maritime domain. Given that the nexus of the two concepts of interna-
tional law and the maritime domain is found in UNCLOS, some observers will focus only 
on the balance of interests between coastal nations and user nations refl ected in the 
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convention. I think it is important, however, to also recognize that the law of the sea is not 
the only source of international law that applies to maritime activities throughout the world.

In addition, this body of law includes the international rules and norms that affect 
safety of navigation. Many of these specifi c obligations arise from the International Regula-
tions for Preventing Collisions at Sea (COLREGs).62 (The COLREGs are one of the most widely 
joined international conventions. In fact, every claimant state in the South China Sea, and 
every major user nation, including Australia, Canada, France, Indonesia, Rus sia, the United 
Kingdom, and the United States, are all parties to the COLREGs convention and its accompa-
nying rules.63)

What is important to note about the COLREGs is that they obligate state parties to 
ensure their governments and fl agged vessels alike operate safely at sea through adher-
ence to a detailed regime of specifi c safety rules.64 Furthermore, there are also no exemp-
tions or exceptions identifi ed in the COLREGs for vessels to operate differently (i.e., 
unsafely) in disputed areas.

What is also important to note about the COLREGS, when read together with Article 94 
of UNCLOS, is that much of the responsibility for regulating the behavior of vessels, includ-
ing nongovernment vessels, is assigned to the government of the fl ag state. More specifi -
cally, the fl ag state of a vessel has an express duty to take all necessary mea sures to ensure 
that vessel maintains safety at sea with regard to the prevention of collisions.65 This duty as 
a fl ag state includes the responsibility to take any steps that may be necessary to secure the 
observance of international regulations, such as the COLREGs.66 Additionally, a fl ag state 
has an obligation to investigate alleged violations of the COLREGs by any of its fl agged 
vessels, and if appropriate, to take any action necessary to remedy violations by those 
fl agged vessels.67 Of note, these obligations are not suspended merely because the fl agged 
vessel is operating in the waters where its fl ag state asserts a competing claim.

Thus, given the high percentage of Asia- Pacifi c nations that are state parties to the 
COLREGs and the claimant- neutral manner in which those safety rules are worded, I often 
wonder why regional documents such as the 2002 DOC signed by China and the 10 mem-
bers of ASEAN, as well as drafts of a potential South China Sea COC do not expressly refer-
ence the COLREGs when they indicate a common commitment to promoting safety of 
navigation.
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In summary, the South China Sea nations have not only a po liti cal commitment to 
ensure their vessels operate safely— they have a legal obligation to do so.

Conclusion
There is no silver bullet answer for how to resolve the overall situation in the South China 
Sea. If there was one, it would have been resolved years ago. Yet the international legal 
order is composed of rules and norms that, if followed by the nations involved, can help to 
resolve the situation or, at a minimum, reduce or mitigate some of the risks arising from 
the situation.

Just as there is no silver bullet answer to the overall situation in the South China Sea, 
there is no single rule of international law or international norm that addresses all the 
disputes involving the land and waters within the South China Sea. Rather, a rules- based 
approach requires the international community to rely on a mosaic of rules and norms, 
several of which this paper has discussed: all the claimant states should clarify the nature 
of their claims; all the claimants should conform their national maritime claims to the 
international law of the sea; all the claimants should refrain from assertive actions in 
advancing their competing territorial claims and overlapping maritime claims; all the 
claimants should resolve their disputes by peaceful means, especially giving serious con-
sideration to submitting them to a third- party forum for resolution; all the claimants 
should ensure their government and fl agged vessels and crews are complying with their 
obligations to operate safely at sea and hold those crews to account for any failure to do so.

Merely because there is no single solution that will resolve the entire South China Sea 
situation does not mean that the claimants should take no steps to positively address as 
many aspects of the problem as possible. A rules- based approach provides some of those 
steps that each of these claimants can and should take to improve the situation. It will take 
the po liti cal will and deliberate decisions by the government leaders of these individual 
states to follow such a “rules- based approach.”




